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qRqt%Rg vfl@-wtqi & W+dVglq4%tm{a}q€qYqTtqT + vfiwnf@dti{}qqvTU,TrqHwr
WfbqTtt%tWfi©%VWlqttmwqqq vw mmm $,MTf+q+qjqT+fRTa8 v%@r {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavt©N%rlqftwr girjqq:-

Revision application to Government of India:

(1) h+hrnTraQrWWf#fhTV,1994=FturuTaa+Rq7TV wvqmt+qrt+!q}nuraq}
a-gmT + vqq =nw + Ma !qftwr wMv wdm wfR4, wm Ktm, fM #nq, tm% ftvnr,
a'fItfav, TftqTfhI vm, +w TFt, q{ftmfl: rlooor #r=Ft©Ht RTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vr@=Fr€rft%qni++vq Rdt 8Tf+rn vrB &fM WTFiN7rwqqTWT+ + qr fM
WTPrB#qg\wKrw+qErqvriTqqnt+,qrfM vwnrRTr'wH+veq€fqqt%mgr++
nf##twTnrH+6tvm#tyfbn beRms{itl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

(v) wta iT mr f##In7 vr sew + fhrffRx vrww vrvrg # f%f+ibr + ©Bihr

nwaqr©%fitz+ Wi#qqtWqh4TFfMay m vIv +fhHtv}I
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qftqvq©rTmTqf%Tfhnvrtah <T§t(+nqvrqzTV #t)fhd8fbn TU qr@ stI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) 3tfhrwrTqq qt mmm qM%!qcrTq#fRqqt VIa#fizvFq#tv{e BMe+ mtV qt T©

Tra T+fhm#t€TfbF mIn,WftV%naqTftVavqq qt qr VH qftvgf#fhn (+ 2) 1998

Tra 109 graf+!uf%IT VTOI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hiM ©wqq ql@ (wft©) fhrqTqBft, 2001 #fhFr 9 % gmtv f8fqf% vu +Mr w-8 + d
vMit +, !f©7 gTtqT % vfR wtg +fqv f+qTq + dtT WT % $ft?r!©-WtqT vi wflv ©riXT 4t qt-a
vfhit ii vr% Bfqa aM fiTqT vm qTf}In all+ qrq @mr 1 %r !@r qfhf ii #mfa %ra 35+ +

f+ufft7 # # yq7iq % qqa % vrq ant-6 vr@n qt vft Tft 8ft qTfiUI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the C)IO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftftqqw8©r %vrqq§}+@7®qu3vr© WIt wwt qq#at@rt200/-qtVxq7TV#t
qTR3iIq§T+©7t6q vqqr©+@r©§tatlooo/- gt =M!'T7n#tdTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhw qq Hhuwqq tv$ Rd&n%twftdhrNWTTf&qwr q7 vfl wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +Ffkf @rTRT QJ@ gf&MFr, 1944 # EFTa 35-dt/35- Iq dafT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3vfaf©r qftqq + gmT qERTI b VRMr gt wfM, aFfI+ + wM + fhm qj@, h&r
@qr€q qr© q+ +qm: wftgbr annf&qwr M:a) +t qfMr Mr ftfbvr, w§qxT4TX + 2-d vr@r,

qtTTdt vm, gnu, fhRUt4Fn, ©§qXTVTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of
sector bank of the place where the bench of any nominate pub
place where the bench of the Tribunal is situated.

any norninat
lic sector

hr&/
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(3) qR m BiTter + q{ qF gTtqff vr WiTtqT €rm i fr vM IF aHr % fh =fIT qT TT?Tq w%
av + %n vrmqTfjq TW aq bjll gq gIf% fBu gdl wt &qq+%fRVqqTfMtWftdbr
NrBnf&qwrqtuq wftvuhfhvt©n#rqq©Mf@n©rm§ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrRq wv 31IBf+m r970 vqr tBftfb7 a glqHt -1 % data fqufftv f+F WJSH TH
mM qr qgqTtqT VqTfIgrfi f#m VTtBqifT + grier + + xaq qt qq !ahn v 6.50 qt vr VRmq
qr@finwn§-nTqTf® I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) TV gNI{{fhrvrq#Fqt %kwr%t+vRfwHt#qtr gItvm wqfVafbn vm e fr fM
gM, bT#hr aqrqq qr@ vi +qr6t wftdm aiNT®qwr (qMffqf#) f+N, 1982 :if fRfiv el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gbR qJM,+'€kt©qRq gwR{iNT@ nfl#MqRTfbFwr Ma) q+ vfl WftMtqqTg+
+ q&NNT (Demand) T+ + (Penalty) qr 10% W WiT mrT gMt el §Tdt%, Hf&HeN if q7FF

10 4tH NW. {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

MR mTR QJ@ BiT inT%i # #OfT, QTTRH €FTT EFMr qt ThT (Duty Demanded) I

(1) dr (s,cti,n) IID +a§df+ufftv rTfPr;

(2) f+n mK in# #fh qt afPn;
(3) +qqz#ftznHft%fbm6ha®tqant

q€1g wn' dfid wfm’+q68 Rjga#Tggm qT wit@’afMm+%fRTj$wfvmfbn
VTr tI

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. it may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT- (Section 35 C
(2A) wld 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
unount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TV ©rkqT + vfa 3rfnrylrBqIUI h m@ %Y TW g=mr W =rT WK fBVTfe7 + at qhr fbq qq
q-,v%lo%vrmqw 3#tqd#qv@vf+qTftK€t av wb 10% Wqr#FqTaMel

In view of above, an appeal against th:
payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute.”

s order shall lie before the Tribunal on

duty or duty and penalty are in dispute,
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F.No. GAPP L/COM/STP/1594/2023-Appea

ORDER-IN-APP©AL

The present appeal has been filed by M/s. Ranjit Kumar

Nathulal Jain, 675/2/2, 2nd Floor, Chunilal Building, Sakar Bazar,

Kalupur, Ahmedabad – 380002 (hereinafter referred to as “the

appellant”) against Order-in-Original No. 79/WS03/ AC/CSM/2022-

23 dated 30.12.2022 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST and

C.Ex, Division III, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is

holding PAN No. ANCPJ9972F. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the Financial

Year 2014-15 to 2016-17, it was noticed that the appellant had

earned an income of Rs. 14,25,327/- during the FY 2014-15, which

was reflected under the service sector “Commission Agents –

General Commission Agent’ provided by the Income Tax

department. Accordingly, it appeared that the appellant had earned

the said substantial income by way of providing taxable services but

has neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant was called upon to submit copies

of Balance Sheet, Profit & Loss Account, Income Tax Returns, Form

26AS,' for the said period. However, the appellant had not responded

to the letters issued by the department. As per the data provided by

the Income Tax Department for the Financial Year 20 14- 15 to 2016-

17the Income earned by the Appellant is as under:
Income

Earned In
Rs

of Service

Tax inclusive of
E.C. & S.H.E.C

Service Business description
Tax

Payable in
Rs

1,76,170/ Service

Sector(Commission
GeneralAgents

lssion Agent)a+;

2014- 15 14,25,327/ 12.36%



F.No.GAPPL/COM/STP/1594/2023-Appeal

2.1 Subsequently, the appellant was issued a Show Cause Notice

No. V/ 15-462/Div-I/RanjitkumarNathula1 Jain/2020-21 dated

22.12.2020 proposing the demand and recovery of Service Tax

amounting to Rs. 1,76,170/- for the periods FY 2014-15 under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties/late fee under

Section 77(1) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority Confirming the following:

> Recovery of Service Tax of Rs. 1,76,170/- payable on the taxable services

provided by the assessee during the F. Y. 2014-15, under proviso to section

73 (1) the Finance Act, 1994.

> Recovery of interest on confirmed amount at the appropriate rate under

section 75 of the Finance Act, 1994;

> penalty of Rs. 10,000/- (Rupees Ten thousand only) under the provisions of

the section 77 (1) of the Finance Act, 1994;

> penalty of Rs, 5,000/- (Rupees Five thousand only) under the provisions of

the section 77 (1) of the Finance Act, 1994

> Recovery of late fee of Rs.20,000/- (Rupees Twenty Thousand only) under

Section 70 of Finance Act, 1994 read with Rule 7C of Service Tax Rules,

1994

> Penalty of Rs. i,76,170/- under section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have

preferred the present appeal on the following grounds:

> The Appellant has not received Show Cause Notice nor has

received any Notices of:Personal Hearings for Show Cause

Notice. Without giving proper opportunity of beingheard to

pass an order is against principle of natural justice. The

Appellant request youto quash such order which has been

passed without hearing the



F.No. GAPPL/COM/STP/1594/2023-Appeal

> in respect of para 26 of OIO, the appellant has submited that

the levy of service tax was through Chapter-V ofthe FinanceAct

1994. Section 173 of the CGST Act provides that Chapter-V of

the Finance Act,1994 shall be omitted. In other words, it is a

case of omission of a Chapter as against:repeal of an Act.

Finance Act, 1994 does not stand repealed.

> As per the said notification it hereby exempts taxable services

of aggregate value not exceeding ten lakh rupees in any

financial year from the whole of the service tax leviable thereon

under section 66B ofthe said Finance Act.

> During the year F.Y. 2013-14 and 2014-15 the appellant has

done trading business as Cloth merchant along with has

received Commission income. During FY. 2013-14 the

appellant has not provided taxable services more than

exemption limit, so for F.Y. 20 14- 15 the appellant is eligible for

exemption under Notification No 33/2012-ST.

> The appellant has relied on Ashok Kumar Mishra Vs. CCE &

ST [(2018 Tax Pub (ST) 0298 (CESTAT -AI1): (2018) 082 ITPJ

(S) 0193).

> The appellant has no intention to hide any information from

the department and from the very beginning. Further, under

Income Tax Act during filling of Income Tax Returns the

appellant has also mentioned Turnover Amount based on

which department has issued notice.

> Here, there is no (a) fraud; or (b) collusion; or (c) wilfulmis-

statement; or (d) suppression offacts; or (e) contravention of

any ofthe provisions ofthis Chapter or of the rules made

thereunder with intent to evade payment ofservice tax. The

appellant is relied on following judicial pronouncement.

> Hon'ble Supreme Court in cage of Continental Foundation

Jt. Venture Vs. CCR, Chandigarly..-aW (216) E.L.T. 177

'="'’ (},
/
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>Hon'ble High Court of Madras in case of C'CE,

TIRUCHIRAPALLI Vs SHRI SUTHAN PROMOTE.RS 2010-

TIOL-623-HC-MAD-ST

@Hon’bIc CESTAT, Chennai in case of RAC Steels Vs. CCE2

Salem 2010-TIOI,-484- CESTAT-MAD and in case of

Rajarani Exports Vs. CCR, Salem (2010} 18 STR 777

> it is evident from the facts mentioned above and judgments

that there is no fraud or suppression involved and therefore, a

penalty under Section 78 should not be imposed.

> The appellant has not charged service tax from the service

receivers as the appellant is under a bona-fide belieft:hat no

service tax is payable.

Explanation 2 to section 67 during the relevant time read as

follows ;

"Where the gross amount not charged by a service provider is

inclusive ofseruice tax payable, the value ojtaxabte service

shall be sucttamount as with the addition oftax payable, is
equal to the gross amount charged."

> The Hon'ble Supreme Court has in the case of MarutiUdyog

2002(141)ELD 003 (SC) has held that amount realized by the

company towards the sale of goods should be considered as

inclusive of duty and the assessable value should be

recomputed.

> The Hon, Tribunal in the case ofRampur Engineering 2006 (5)

ST 386 has held that in the case ofservice tax, ifservice tax

has not been separately recovered value should be considered

as inclusive of duty.

> in the present case, the appellant has not collected service tax

from the service receivers and therefore provision of section 67

will be applicable and benefit of cum duty valuation is
admissible and therefore taxable value isrequired to be

recomputed
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4. Personal hearing in the case was held on 11.12.2023. Mr.

Sahil H. Shah, Chartered Accountant, appeared on behalf of the

appellant for personal hearing. He reiterated submissions made in

appeal memorandum and requested to allow their appeal. Further,

he made submission of additional documents i.e. Sample Purchase

& Sales invoices and Balance Sheet & Profit Loss account of F.Y.

2013-14 at the time of personal hearing.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The

demand pertains to the period FYs 20 14-15.

6. 1 find that in the SCN in question, the demand has been raised

for the period FY 2014- 15 based on the Income Tax Returns filed by

the appellant. 1 further find that the impugned order has been

passed ex-parte.

7. i find that the adjudicating authority had confirmed the

demand of Service Tax on the whole income of Rs. 1,76,170/-
observing as under:

“ 17. The SCN clearly spelt out that the said sen; ice provider was

required to Nnash written submission uRBan 30 days on receipt

of the show cause notice. However, it is oLsen)ed that, the said

service provider has failed to furnish written submission in this

regard even after a passage of almost two years. Further, it is

observed that, no request for extension of time limit for fIling
submission has been received by this offIce till date. Further,

personal hearings were fIxed on 19.12.2022, 23.12.2022 and

28/ 30.12.2022. However no request for adburrtment was fIled

i

8
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F.No. GAPPL/COM/STP/1594/2023-Appeal

a

by the assesse with regard to personal hearing. Vicie SCN it is

amply clear that, in the event of failure to fIle the written

submission of appearance for personal heaRng, the case would

be decided on the basis of evidence available on record.”

8. It is observed that the main contentions of the appellant are

that (i) they have a Textile Trader and Commission agent and

eligible for exemption as per of the Notification No. 33/2012-ST

dated 20.06.2012 or eligible for the benefit of CUM DUTY valuation

under Section 67(2) of the Finance Act, 1994.

9. 1 find that the appellant has submitted various documents

along with appeal memorandum in support of their claim for

exemption from service tax at the appeal stage, which was not

produced by them before the adjudicating authority ard first time

submitted at appeal stage. In this regard, I am of the considered

view that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

10. Considering the facts of the case as discussed hereinabove and

in the interest of justice? I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellult for exemption from the service tax. The appellant is
directed to submit all the records and docurnents in support of then

claim for exemption from the service tax before the adjudlcatlng

authority. The adjudicating authority shall after considering the

records mld documents submitted by the appellant decide the case

afresh by following the principles of natural jus jice
jeg Cd
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11. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12. wftv%afEra©#€tq{wft© vrfmn©ntv aft%+f#rTvrm el
The appeal filed by the appellant stands disposed of in above

terms .

(vr+q :h)
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M/s. Ranjit Kumar Nathulal Jain,
675/2/2, 2-d Floor, Chunilal Building,
Sakar Bazar, Kalupur,
Ahmedabad – 380002.

To,

Appellant

The Assistant Commissioner,
Central GST, Division-III,
Ahmedabad South.

Respondent

Copy to :

1)

2)
3)

4)

5)
6)

The Principal Chief Commissioner, Central C,ST9 Ahmedabad
Zone
The Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, CGST, Division III, Ahmedabad
South
The Assistnat Commissioner( HQ Systems) Ahmedabad, with a
request to upload on Website ( For uploading the OIA)
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CEN

;B


